Around the State Capitol

Minnesota’s state government shutdown ended on July 19, 2011, with agreements on all budget bills needed to authorize payments for public services over the coming two years.  This article summarizes portions of the Health and Human Services budget bill that contain important provisions for Adult Day Services Providers.  Following the summary, you will find the specific language of the new law.
· Licensing Fees - The licensing fees have increased so that the Department of Human Services can recover the cost of its licensing work through the fees that are charged.  There is a five year phase-up for the Department to recover its costs fully.  The fee schedule is listed below.
· Family Adult Day Services – This provision expands family adult day services to clients aged 18 and older; allows adult foster care providers to deliver family adult day services (FADS) without obtaining a separate adult day services license; and directs the commissioner of human services to seek federal Medicaid reimbursement for FADS as well as including them in the common services menu that is currently under development in Minnesota.  This is the language of HF584/SF254, opposed by MADSA during the regular legislative session.
· Criminal Background Studies - Human services license holders, including adult day services, will be charged a fee of $20 for each criminal background check that is required for staff in their programs.
· Alternative Care and Elderly Waiver Limitations – The Alternative Care monthly service limit of $593/month will apply to new clients after September 1 and to current clients at reassessment.  The monthly cost limit for new participants enrolled in the Elderly Waiver (EW) after July 1, 2011 is $1,750 for all services.  An annual increase in this figure is intended; however, EW will no longer have an automatic raise that tracks with changes in nursing home payments. Case Mix A now includes persons with up to 2 dependencies in bathing, dressing, grooming, walking or eating when the eating dependency score is 3 or greater.
· Provider Rates for 2011-2013 – Provider rates are decreased by 1.5 % for the period July 1, 2011-June 30, 2013.  That changes to a 1% decrease on July 1, 2013; however, it is fair to note that the current legislature cannot dictate budget decisions for July 2013, because the budget, by law, has a 2-year timeline.
· Potential Further Reductions for 2012-1013 – The bill also contains a contingency provider rate reduction of 1.67% to take effect July 1, 2012 if Minnesota fails to get federal approval to implement cost-saving Level of Care criteria changes before the end of June 2012. 
Pertinent Sections of the Health and Human Services Budget Bill (Chapter 9, Laws of Minnesota, 2011)
(Note: When words or numbers are underlined, that means they are new in the law.  When words or numbers do not have an underline, that means they are current law.  And when words or numbers are crossed out, that means they are removed from current law.)
DHS Licensing Provisions – Article 4
Licensing Fees (Section 3)
(p) A program licensed as an adult day care center licensed under Minnesota Rules, 
parts 9555.9600 to 9555.9730, shall pay an annual nonrefundable license fee based on 
the following schedule:
	
	
	Licensed Capacity
	License Fee

	
	
	1 to 24 persons
	$500

	
	
	25 to 49 persons
	$700

	
	
	50 to 74 persons
	$900

	
	
	75 to 99 persons
	$1,100

	
	
	100 or more persons
	$1,300


Family Adult Day Services (Sections 6, 7, 9)
Sec. 6. Minnesota Statutes 2010, section 245A.11, subdivision 2b, is amended to read:
    Subd. 2b. Adult foster care; family adult day services. An adult foster care 
license holder licensed under the conditions in subdivision 2a may also provide family 
adult day care for adults age 55 age 18 or over if no persons in the adult foster or family 
adult day services program have a serious and persistent mental illness or a developmental 
disability. Family adult day services provided in a licensed adult foster care setting must 
be provided as specified under section 245A.143. Authorization to provide family adult 
day services in the adult foster care setting shall be printed on the license certificate by 
the commissioner. Adult foster care homes licensed under this section and family adult 
day services licensed under section 245A.143 shall not be subject to licensure by the 
commissioner of health under the provisions of chapter 144, 144A, 157, or any other 
law requiring facility licensure by the commissioner of health. A separate license is not 
required to provide family adult day services in a licensed adult foster care home.

    Sec. 7. Minnesota Statutes 2010, section 245A.143, subdivision 1, is amended to read:
    Subdivision 1. Scope. (a) The licensing standards in this section must be met to 
obtain and maintain a license to provide family adult day services. For the purposes of this 
section, family adult day services means a program operating fewer than 24 hours per day 
that provides functionally impaired adults, none of which are under age 55, have serious 
or persistent mental illness, or have developmental disabilities, age 18 or older with an 
individualized and coordinated set of services including health services, social services, 
and nutritional services that are directed at maintaining or improving the participants' 
capabilities for self-care.
(b) A family adult day services license shall only be issued when the services are 
provided in the license holder's primary residence, and the license holder is the primary 
provider of care. The license holder may not serve more than eight adults at one time, 
including residents, if any, served under a license issued under Minnesota Rules, parts 
9555.5105 to 9555.6265.
(c) An adult foster care license holder may provide family adult day services under 
the license holder's adult foster care license if the license holder meets the requirements 
of this section.
(d) When an applicant or license holder submits an application for initial licensure 
or relicensure for both adult foster care and family adult day services, the county agency 
shall process the request as a single application and shall conduct concurrent routine 
licensing inspections.
(e) Adult foster care license holders providing family adult day services under their 
foster care license on March 30, 2004, shall be permitted to continue providing these 
services with no additional requirements until their adult foster care license is due for 
renewal. At the time of relicensure, an adult foster care license holder may continue to 
provide family adult day services upon demonstration of compliance with this section. 
Adult foster care license holders who provide only family adult day services on August 1, 
2004, may apply for a license under this section instead of an adult foster care license.

[The following is found in Sec. 9.]
 (f) The commissioner shall seek federal waiver approval for Medicaid reimbursement 
of family adult day services under all disability waivers. After the waiver is granted, the 
commissioner shall include family adult day services in the common services menu that 
is currently under development.
EFFECTIVE DATE.This section is effective the day following final enactment.
Background studies (Section 8)
 Sec. 8. Minnesota Statutes 2010, section 245C.10, is amended by adding a subdivision 
to read:
    Subd. 9. Human services licensed programs. The commissioner shall recover 
the cost of background studies required under section 245C.03, subdivision 1, for all 
programs that are licensed by the commissioner, except child foster care and family child 
care, through a fee of no more than $20 per study charged to the license holder. The fees 
collected under this subdivision are appropriated to the commissioner for the purpose of 
conducting background studies.
 
Continuing Care Provisions – Article 7
Alternative Care Grants (Section 16)
Sec. 16. Minnesota Statutes 2010, section 256B.0913, subdivision 4, is amended to 
read:
    Subd. 4. Eligibility for funding for services for nonmedical assistance recipients.
    (a) Funding for services under the alternative care program is available to persons who 
meet the following criteria:
    (1) the person has been determined by a community assessment under section 
256B.0911 to be a person who would require the level of care provided in a nursing 
facility, as determined under section 256B.0911, subdivision 4a, paragraph (d), but for 
the provision of services under the alternative care program. Effective January 1, 2011, 
this determination must be made according to the criteria established in section 144.0724, 
subdivision 11 ;
    (2) the person is age 65 or older;
    (3) the person would be eligible for medical assistance within 135 days of admission 
to a nursing facility;
    (4) the person is not ineligible for the payment of long-term care services by the 
medical assistance program due to an asset transfer penalty under section 256B.0595 or 
equity interest in the home exceeding $500,000 as stated in section 256B.056;
    (5) the person needs long-term care services that are not funded through other 
state or federal funding, or other health insurance or other third-party insurance such as 
long-term care insurance;
    (6) except for individuals described in clause (7), the monthly cost of the alternative 
care services funded by the program for this person does not exceed 75 percent of the 
monthly limit described under section 256B.0915, subdivision 3a. This monthly limit 
does not prohibit the alternative care client from payment for additional services, but in no 
case may the cost of additional services purchased under this section exceed the difference 
between the client's monthly service limit defined under section 256B.0915, subdivision 
3 , and the alternative care program monthly service limit defined in this paragraph. If 
care-related supplies and equipment or environmental modifications and adaptations are or 
will be purchased for an alternative care services recipient, the costs may be prorated on a 
monthly basis for up to 12 consecutive months beginning with the month of purchase. 
If the monthly cost of a recipient's other alternative care services exceeds the monthly 
limit established in this paragraph, the annual cost of the alternative care services shall be 
determined. In this event, the annual cost of alternative care services shall not exceed 12 
times the monthly limit described in this paragraph;
    (7) for individuals assigned a case mix classification A as described under section 
256B.0915, subdivision 3a, paragraph (a), with (i) no dependencies in activities of daily 
living, or (ii) only one dependency up to two dependencies in bathing, dressing, grooming, 
or walking, or (iii) a dependency score of less than three if eating is the only dependency 
and eating when the dependency score in eating is three or greater as determined by 
an assessment performed under section 256B.0911, the monthly cost of alternative 
care services funded by the program cannot exceed $600 $593 per month for all new 
participants enrolled in the program on or after July 1, 2009 2011. This monthly limit 
shall be applied to all other participants who meet this criteria at reassessment. This 
monthly limit shall be increased annually as described in section 256B.0915, subdivision 
3a , paragraph (a). This monthly limit does not prohibit the alternative care client from 
payment for additional services, but in no case may the cost of additional services 
purchased exceed the difference between the client's monthly service limit defined in this 
clause and the limit described in clause (6) for case mix classification A; and
(8) the person is making timely payments of the assessed monthly fee.
A person is ineligible if payment of the fee is over 60 days past due, unless the person 
agrees to:
    (i) the appointment of a representative payee;
    (ii) automatic payment from a financial account;
    (iii) the establishment of greater family involvement in the financial management of 
payments; or
    (iv) another method acceptable to the lead agency to ensure prompt fee payments.
    The lead agency may extend the client's eligibility as necessary while making 
arrangements to facilitate payment of past-due amounts and future premium payments. 
Following disenrollment due to nonpayment of a monthly fee, eligibility shall not be 
reinstated for a period of 30 days.
    (b) Alternative care funding under this subdivision is not available for a person 
who is a medical assistance recipient or who would be eligible for medical assistance 
without a spenddown or waiver obligation. A person whose initial application for medical 
assistance and the elderly waiver program is being processed may be served under the 
alternative care program for a period up to 60 days. If the individual is found to be eligible 
for medical assistance, medical assistance must be billed for services payable under the 
federally approved elderly waiver plan and delivered from the date the individual was 
found eligible for the federally approved elderly waiver plan. Notwithstanding this 
provision, alternative care funds may not be used to pay for any service the cost of which: 
(i) is payable by medical assistance; (ii) is used by a recipient to meet a waiver obligation; 
or (iii) is used to pay a medical assistance income spenddown for a person who is eligible 
to participate in the federally approved elderly waiver program under the special income 
standard provision.
    (c) Alternative care funding is not available for a person who resides in a licensed 
nursing home, certified boarding care home, hospital, or intermediate care facility, except 
for case management services which are provided in support of the discharge planning 
process for a nursing home resident or certified boarding care home resident to assist with 
a relocation process to a community-based setting.
    (d) Alternative care funding is not available for a person whose income is greater 
than the maintenance needs allowance under section 256B.0915, subdivision 1d, but equal 
to or less than 120 percent of the federal poverty guideline effective July 1 in the fiscal 
year for which alternative care eligibility is determined, who would be eligible for the 
elderly waiver with a waiver obligation.
Elderly Waiver (Section 17)
 Sec. 17. Minnesota Statutes 2010, section 256B.0915, subdivision 3a, is amended to 
read:
    Subd. 3a. Elderly waiver cost limits. (a) The monthly limit for the cost of 
waivered services to an individual elderly waiver client except for individuals described 
in paragraph (b) shall be the weighted average monthly nursing facility rate of the case 
mix resident class to which the elderly waiver client would be assigned under Minnesota 
Rules, parts 9549.0050 to 9549.0059, less the recipient's maintenance needs allowance 
as described in subdivision 1d, paragraph (a), until the first day of the state fiscal year in 
which the resident assessment system as described in section 256B.438 for nursing home 
rate determination is implemented. Effective on the first day of the state fiscal year in 
which the resident assessment system as described in section 256B.438 for nursing home 
rate determination is implemented and the first day of each subsequent state fiscal year, the 
monthly limit for the cost of waivered services to an individual elderly waiver client shall 
be the rate of the case mix resident class to which the waiver client would be assigned 
under Minnesota Rules, parts 9549.0050 to 9549.0059, in effect on the last day of the 
previous state fiscal year, adjusted by the greater of any legislatively adopted home and 
community-based services percentage rate increase or the average statewide percentage 
increase in nursing facility payment rates adjustment.
    (b) The monthly limit for the cost of waivered services to an individual elderly 
waiver client assigned to a case mix classification A under paragraph (a) with:
(1) no dependencies in activities of daily living,; or
(2) only one dependency up to two dependencies in bathing, dressing, grooming, or 
walking, or (3) a dependency score of less than three if eating is the only dependency, 
and eating when the dependency score in eating is three or greater as determined by an 
assessment performed under section 256B.0911
shall be the lower of the case mix classification amount for case mix A as determined 
under paragraph (a) or the case mix classification amount for case mix A $1,750 per 
month effective on October July 1, 2008 2011, per month for all new participants enrolled 
in the program on or after July 1, 2009 2011. This monthly limit shall be applied to all 
other participants who meet this criteria at reassessment. This monthly limit shall be 
increased annually as described in paragraph (a).
(c) If extended medical supplies and equipment or environmental modifications are 
or will be purchased for an elderly waiver client, the costs may be prorated for up to 
12 consecutive months beginning with the month of purchase. If the monthly cost of a 
recipient's waivered services exceeds the monthly limit established in paragraph (a) or 
(b), the annual cost of all waivered services shall be determined. In this event, the annual 
cost of all waivered services shall not exceed 12 times the monthly limit of waivered 
services as described in paragraph (a) or (b).

Provider Rates (Sections 51, 54)
Sec. 51. PROVIDER RATE AND GRANT REDUCTIONS.
(a) The commissioner of human services shall decrease grants, allocations, 
reimbursement rates, individual limits, and rate limits, as applicable, by 1.5 percent 
effective July 1, 2011, through June 30, 2013, for services rendered on or after those 
dates. Beginning July 1, 2013, the commissioner of human services shall decrease grants, 
allocations, reimbursement rate individual limits, and rate limits, as applicable, by 1.0 
percent for services rendered on or after those dates. County or tribal contracts for services 
specified in this section must be amended to pass through these rate reductions within 
60 days of the effective date of the decrease and must be retroactive from the effective 
date of the rate decrease.
(b) The rate changes described in this section must be provided to:
(1) home and community-based waivered services for persons with developmental 
disabilities or related conditions, including consumer-directed community supports, under 
Minnesota Statutes, section 256B.501, except for corporate foster care and customized 
living services otherwise reduced in this article;
(2) home and community-based waivered services for the elderly, including 
consumer-directed community supports, under Minnesota Statutes, section 256B.0915, 
except for corporate foster care and customized living services otherwise reduced in 
this article;
(3) waivered services under community alternatives for disabled individuals, 
including consumer-directed community supports, under Minnesota Statutes, section 
256B.49, except for corporate foster care and customized living services otherwise 
reduced in this article;
(4) community alternative care waivered services, including consumer-directed 
community supports, under Minnesota Statutes, section 256B.49;
(5) traumatic brain injury waivered services, including consumer-directed 
community supports, under Minnesota Statutes, section 256B.49;
(6) nursing services and home health services under Minnesota Statutes, section 
256B.0625, subdivision 6a;
(7) personal care services and qualified professional supervision of personal care 
services under Minnesota Statutes, section 256B.0625, subdivisions 6a and 19a;

8) private duty nursing services under Minnesota Statutes, section 256B.0625, 
subdivision 7;
(9) day training and habilitation services for adults with developmental disabilities 
or related conditions under Minnesota Statutes, sections 252.40 to 252.46, including the 
additional cost of rate adjustments on day training and habilitation services, provided as a 
social service under Minnesota Statutes, section 256M.60;
(10) alternative care services under Minnesota Statutes, section 256B.0913;
(11) living skills training programs for persons with intractable epilepsy who need 
assistance in the transition to independent living under Laws 1988, chapter 689;
(12) semi-independent living services (SILS) under Minnesota Statutes, section 
252.275, including SILS funding under county social services grants formerly funded 
under Minnesota Statutes, chapter 256I;
(13) consumer support grants under Minnesota Statutes, section 256.476;
(14) family support grants under Minnesota Statutes, section 252.32;
(15) aging grants under Minnesota Statutes, sections 256.975 to 256.977, 256B.0917 
except for grants in subdivision 14, and 256B.0928;
(16) disability linkage line grants under Minnesota Statutes, section 256.01, 
subdivision 24;
(17) housing access grants under Minnesota Statutes, section 256B.0658;
(18) self-advocacy grants under Laws 2009, chapter 101; and
(19) technology grants under Laws 2009, chapter 79.
(c) Notwithstanding paragraph (b), clause (9), effective July 1, 2011, through June 
30, 2013, payment rates shall be increased by one-half percent for day training and 
habilitation services under Minnesota Statutes, sections 252.40 to 252.46, including the 
additional cost of rate adjustments on day training and habilitation services, produced as a 
social service under Minnesota Statutes, section 256M.60.
(d) A managed care plan receiving state payments for the services in this section must 
include these decreases in their payments to providers. To implement the rate reductions 
in this section, capitation rates paid by the commissioner to managed care organizations 
under Minnesota Statutes, section 256B.69, shall reflect a three percent reduction for the 
specified services for the period of January 1, 2012, through June 30, 2012, and a 1.5 
percent reduction for those services on and after July 1, 2012. The commissioner of 
human services shall make adjustments as necessary and consistent with paragraph (a).
  Sec. 54. CONTINGENCY PROVIDER RATE AND GRANT REDUCTIONS.
(a) Notwithstanding any other rate reduction in this article, the commissioner of 
human services shall decrease grants, allocations, reimbursement rates, individual limits, 
and rate limits, as applicable, by 1.67 percent effective July 1, 2012, for services rendered 
on or after those dates. County or tribal contracts for services specified in this section must 
be amended to pass through these rate reductions within 60 days of the effective date of 
the decrease, and must be retroactive from the effective date of the rate decrease.
(b) The rate changes described in this section must be provided to:
(1) home and community-based waivered services for persons with developmental 
disabilities or related conditions, including consumer-directed community supports, under 
Minnesota Statutes, section 256B.501;
(2) home and community-based waivered services for the elderly, including 
consumer-directed community supports, under Minnesota Statutes, section 256B.0915;
(3) waivered services under community alternatives for disabled individuals, 
including consumer-directed community supports, under Minnesota Statutes, section 
256B.49;
(4) community alternative care waivered services, including consumer-directed 
community supports, under Minnesota Statutes, section 256B.49;
(5) traumatic brain injury waivered services, including consumer-directed 
community supports, under Minnesota Statutes, section 256B.49;
(6) nursing services and home health services under Minnesota Statutes, section 
256B.0625, subdivision 6a;
(7) personal care services and qualified professional supervision of personal care 
services under Minnesota Statutes, section 256B.0625, subdivisions 6a and 19a;
(8) private duty nursing services under Minnesota Statutes, section 256B.0625, 
subdivision 7;
(9) day training and habilitation services for adults with developmental disabilities 
or related conditions, under Minnesota Statutes, sections 252.40 to 252.46, including the 
additional cost of rate adjustments on day training and habilitation services, provided as a 
social service under Minnesota Statutes, section 256M.60; and
(10) alternative care services under Minnesota Statutes, section 256B.0913.
(c) A managed care plan receiving state payments for the services in this section 
must include these decreases in their payments to providers. To implement the rate 
reductions in this section, capitation rates paid by the commissioner to managed care 
organizations under Minnesota Statutes, section 256B.69, shall reflect a 2.34 percent 
reduction for the specified services for the period of January 1, 2013, through June 30, 
2013, and a 1.67 percent reduction for those services on and after July 1, 2013.
The above payment rate reduction, allocation rates, and rate limits shall expire for 
services rendered on December 31, 2013.
EFFECTIVE DATE.This section is effective July 1, 2012, if the federal approval 
required under section 52 has not been obtained by June 30, 2012.



Iris C. Freeman and Lynne Zimmerman




 August 1, 2011
3

